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that other country, unless something appears to the contrary, is taken
to have been intended to be carried out according to the laws of that
country.'
This is a little misleading. Different aspects of a contract may
no doubt be governed by different laws. A question of inter-
pretation, for instance, may be determinable by a different
law from that which governs the creation of the contract, but
once it is clear that a particular law governs substance it must
govern in that respect exclusively. That performance is a
matter of substance admits of no doubt. The term 'substance*
in this context includes the extent of the obligation imposed
upon each party, and in considering the extent of an obligation
it is obviously necessary to take into account inter alia the
grounds upon which its non-performance will be legally excus-
able, a matter upon which the proper law and "the' lex loci
solutionis may well differ.1 If the court were to allow a party
to be excused for a reason good by the lex loci solutionis but
inadmissible by the proper law, the unwarrantable result
would be to vary the content of his obligation as fixed by the
governing law. The contractual right of the promisee would
be diminished.
This has now been recognized by English judges. After >«** v.
some hesitation,2 it has been affirmed that the lex loci solutionis £™^;j
cannot be allowed to alter the substance of the obligation as
fixed by the proper law, i.e. it cannot be allowed to qualify
the rights and liabilities of the parties.3 It is no part of its
function 'to change the substantive or essential conditions of
the contract'.4 Thus it was held in Jacobs y. Credit Lyonnaiss
that if a seller, by a contract subject to"English law, has agreed" •
to deliver goods in Algiers, he cannot escape liability for non-
performance by pleading an excuse that is sufficient by French
law but insufficient by English law.
'The mere feet', said Bowen L.J., *that a contract of this descrip-
tion—made in England between English resident houses, and under
1	Louis-Drtyfusv. Paterson Steamships Ltd. (1930), 43 F. (ad) 824 (U.S.A.);
Cheatham, Casts on the Conflict of Laws (3rd ed.), p, 500, at p. 501.
2	Adelaide Electric Supply Co. v. Prudential Assurance Co., [1934] A.C.
122, 151. On the matter generally see 6 Fanderbilt Law Review, 505 et seqq.
(J. H. C. Morris).
3	Mount Albert Borough Council v. Australasian Temperance and General
Mutual Life Assurance Society^ [1938] A.C. 224, at pp. 240-1.
4	Bonytkon v. Commonwealth of Australia* [1951] A.C, 202, 219, aad other
cases cited infra, pp. 258 et seqq.
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